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ABSTRACT

Proving the punishable penalties through the analogy is one of the important principles
issues in which a conflict occurred between the fundamentalists. The consensus believed that it
is permissible when prudence of the cause of the origin judgment law and the existence of the
cause in the branch and the absence of the preventive. Hanafi believed it is not permissible
because of non-prudence of the cause of judgment law in punishable penalties.

The consensus concluded the Permissibility by many evidences the most important of
them is the generality of the analogy evidences and they include proving the punishable
penalties through the analogy and they reason out that the companions used this analogy when
punished the liquor drinker (80) in comparison to slanderer.

Hanafi reason out the prevention because the worship side is noticed in the punishable
penalties and they include estimations in unreasonable meaning and cause such as one hundred
lashes for the adulterer and analogy is a branch of the meaning prudence. They reason out that
analogy is an evidence which causes suspicion and the punishable penalties are fended off by
suspicion.

After presenting the two parties evidences and the academic discussion on the lights of the
former scholars and my opinion it became clear that the correct opinion is the consensus
opinion that punishable penalties may be proved through the analogy in the cases where the
cause can be perceived and prudence, and the judgment can be justified such as the analogy of
drugs smugglers to corruptive armed robber. It is sufficient that it was advocated by the use of
the companions in the era of Caliph Umar ibn al-Khattab without objection till it was told
unanimously by some fundamentalists.

For Hanafi it can be said: We acknowledge to you by prevention in the issues that the
intellect cannot perceive their meaning and the cause in them and this shall not prevent the use
of analogy in the issues where the intellect can perceive their meaning such as the analogy of
the drugs smuggler to the fighter and in such cases analogy is permissible and this is the aim of
this research.

This fundamental principle had effect in many jurisprudential branches. I have mentioned
some of the old issues and many of the developed issues which can be interpreted on this issue.
I relied on the rules issued by the jurisprudential councils and senior scholars assembly in this
regard.

Out of the old branches I have mentioned is the analogy of the compelled adulterer on the
selected and from the developed issues the analogy of the drugs smuggler to the fighter and
human organs uproot by surgery on theft or fighting or self-serious crime and the analogy of
intentional transfer of AIDS on Penalty of Banditry and other issues which shall be mentioned
after.
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